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Editors’ Note: 
This is a suit for cancellation of deed in which the main contentions of the plaintiffs are that, 
the disputed Nadabinama deed was not executed within the knowledge of the plaintiff No. 3 
who was minor at the time of execution of the said deed and he did not go to the concerned 
Sub-Registrar’s office for execution or registration of the deed. Further, before obtaining 
signature of the plaintiff Nos. 1 and 2 in the said Nadabinama, it was not read out, nor 
explained to them. Their signatures were obtained by misleading them about the contents of 
the deed saying that it was a deed for partition, to be prepared on amicable settlement of their 
respective share in the suit property. The trial court dismissed the suit but the appellate court 
allowing the appeal, reversed the judgment and decree of the trial court. The defendant-
respondent, as the petitioner, preferred civil revision before the High Court Division. High 
Court Division on assessment of evidence of DW-3 held that the disputed deed was not read 
out to the plaintiffs who were illiterate rural people before receiving their signatures on it as 
the executants. It also held that the requirement to read out a document to the executants 
before execution is a usage and custom having the force of law. High Court Division also 
found that the findings of the appellate Court relating to limitation and burden of proof are 
correct and as such it discharged the Rule. 
 
Key Words:  
Cancellation of a deed; Requirements in case of execution of a deed; Section 102 of the 
Evidence Act; Custom; Section 18 of the Limitation Act, 1908 
 
Reading out a document to the executants before execution, is an usage and custom 
having the force of law: 
The requirement to read out a document to the executants before execution, is an usage 
and custom followed from the time immemorial. This custom, having the force of law, 
requires to record the fact in a deed, that the same was read out and explained to the 
executants, so that it can be inferred that they have executed the deed voluntarily and 
having understood the contents of the same. Unless a deed is read out to the executants, 
it cannot be said that they had understood its contents and had voluntary executed the 
same. However, there might be exception to this Rule and this might not be fatal in each 
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case and the application of this Rule will depend upon the facts and circumstances 
peculiar to each case.                    ...(Para 20) 
 
Section 18 of the Limitation Act, 1908: 
The appellate court has rightly held that the limitation period will be counted from the 
date of knowledge, which is as per provisions of section 18 of the Limitation Act, 1908. 
The appellate court has accurately found that the suit is not barred by limitation, 
because the limitation period shall be counted from the date of knowledge of this 
impugned Nadabinama deed obtained by practicing fraud upon the executants and that 
the plaintiffs have derived knowledge about the contents of the disputed deed on the 
date of obtaining certified copy on 20.05.1998.              ...(Para 22) 
 
Section 102 of the Evidence Act 1872, burden of proof: 
As regards the burden to prove the fact that the impugned deed was obtained from 
executants by misleading them, the trial court has held that the burden of proof lied 
upon the plaintiffs, since, the plaintiffs disowned the Nadabinama deed. The appellate 
court was of the view that, this burden lied on the defendants. Having considered the 
provisions of section 102 of the Evidence Act, 1872, in the light of the facts and 
circumstances of this case, I am of the considered view that the burden to prove 
genuineness of this disputed Nadabinama deed lied upon the defendants, once the 
genuineness of the said deed has been denied by the plaintiffs. It is the defendant, who 
want from the court to believe their case that the Nadabinama (deed of surrender) was a 
genuine deed and it is they would loss in the trial court if the deed was not proved to be 
genuine one. The law of evidence would not facilitate forgery by unlawfully putting the 
burden on the victims of forgery. Therefore, finding of the appellate court on this issue 
is correct.                         ...(Para 23) 
 

JUDGMENT 
Md. Rezaul Hasan, J. 
    

1. This Rule has been issued calling upon the opposite parties to show cause as to why the 
impugned judgment and decree dated 18.04.2018 (decree signed on 26.04.2018), passed by 
the Special District Judge, Jamalpur, in Other Appeal No.2 of 2002, allowing the appeal and 
thereby reversing the judgment and decree dated 11.09.2001 (decree signed on 17.09.2001), 
passed by the Assistant Judge, Islampur, Jamalpur, in Other Class Suit No.55 of 1998, should 
not be set-aside and/or pass such other order or orders passed as to this Court may seem fit 
and proper. 
 
   2.  Facts, relevant for disposal of the Rule, in brief, are that one Jaher Sheikh and others, as 
plaintiffs, filed Other Class Suit No.55 of 1998, before the court of Assistant Judge, Islampur, 
Jamalpur, against Most. Abedun Nessa, wife of Kalu Sheikh and the Government of 
Bangladesh, represented by the Deputy Commissioner, Jamalpur, in which they have prayed 
for cancellation of the deed No.1628 dated 12.03.1982, registered in the office of the Sub-
Rgistrar, Islampur, Jamalpur. The main contentions of the plaintiffs are that, the disputed 
Nadabinama (or the deed of surrender), was not executed within the knowledge of the 
plaintiff No. 3 Sundor Ali, who was minor at the time of execution of the disputed deed and 
that, the plaintiff did not go to the concerned Sub-Registrar’s office for execution or 
registration of any Nadabinama deed and that before obtaining signature of the plaintiff Nos. 
1 and 2 of the said Nadabinama, it was not read out, nor explained to the plaintiff Nos. 1 and 
2. It has been further stated in paragraph No. 2 of the plaint that, the signatures of the 
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plaintiffs Nos. 1 and 2 of the said Nadabinama was obtained by misleading them about the 
contents of the deed saying that it was a deed for partition, to be prepared on amicable 
settlement of their respective share in the suit property, lying under the joint R.O.R. Khatian, 
marked as exhibit 1, 2 and 2(Ka). I have gone through averments made in the plaint, which is 
maintained in the L.C.R. 
   
   3. The defendant No. 1, Abedul Nessa, had appeared and contested in this suit by filing 
written statements, denying all material allegations made in the plaint and further stating her 
case at paragraph No. 12 of the written statements. I have also gone through the statement 
made in the written statement, which is lying in LCR. The Government was made pro-forma 
defendant, but the Government did not contest in this suit. 
 
     4. The plaintiffs had examined 3 witnesses namely, P.Ws. 1-3, to prove the case of the 
plaintiffs and had also produced and proved certain documents, marked as exhibit 1, 2, 2(Ka) 
and 3, in support of their case. On the other hand, the defendants had examined 5 witnesses 
namely, D.Ws. 1-5, to support their case. The defendant’s side proved certain documents, 
marked as exhibit “Ka” to “Cha” series. 
  
    5. The trial court, after hearing the parties and having assessed the evidences on record, 
had dismissed the suit, vide its judgment and decree dated 11.09.2001 (decree signed on 
17.09.2001).  
 
    6. Against the said judgment and decree of the trial court, the plaintiffs preferred Other 
Appeal No.2 of 2002, before the District Judge, Jamalpur, which was heard by the Special 
District Judge, Jamalpur. In appeal, one Mizanur Rahman, Assistant Record Keeper, 
Mohafezkhana, Mymensingh, was examined as A.P.W.-1. The appellate court, after hearing 
the parties and having considered the evidences on record, has allowed the appeal, reversed 
the judgment and decree of the trial court, vide the impugned judgment and decree dated 
18.04.2018 (decree signed on 26.04.2018). 
 
    7. Being aggrieved by and dissatisfied with the said judgment and decree of the appellate 
court, the defendant-respondent, as the petitioner, has filed this application under section 
115(1) of the Code of Civil Procedure, 1908, and obtained the present Rule. 
 
    8. Learned Advocates Mr. Faisal Mahmud Faizee and Mr. Sarker Muhammad Al Amin 
appeared on behalf of the petitioner.  Mr. Faizee, having placed the revisional application and 
other materials on record, mainly submits that, the trial court has found that, the suit is barred  
by limitation, but the appellate court has taken a view different from that of the trial court, 
without giving any specific finding. Referring to the deposition of P.W. 3, who was an 
attesting witness, the learned Advocate submits that, the attesting witness was not supposed 
to know whether the impugned Nadabinama deed was read over to the executants (plaintiff 
Nos. 1 and 2). He also submits that, there is no law that requires that a deed must be read out 
to the executants before it is signed by them. As regards the credibility of the D.W. 1, with 
reference to his deposition, the learned Advocate submits that, the fake deed that the D.W. 1 
had narrated as genuine in his deposition, was not relevant for the purpose of this case in as 
much as that deed was not the disputed deed. He mainly emphasises that, there was no case 
of forgery about the disputed deed. Besides, he further submits that, in their deposition the 
plaintiff’s witnesses had nowhere stated that this impugned Nadabinama deed was obtained 
from the executants by making any misrepresentation. He also adds to his submission that, 
the plaintiff ought to have proved that they were mislead by the defendant No. 1 in obtaining 
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the Nadabinama deed. He continues that, the impugned deed was executed by the plaintiffs 
Nos. 1 and 2 knowing fully well that it was a Nadabinama and that, the plaintiff Nos. 1 and 2 
did not come before the court to depose that the disputed Nadabinama deed was obtained by 
misleading them. Therefore, he submits, the judgment and decree passed by the trial court 
was passed on proper appreciation of the evidence on record, but the findings of the appellate 
court are not based on proper appreciation of evidence before him and that the appellate 
court’s findings are wrong and, as such, he sums up that, the appellate court has committed 
grave error of law in passing the impugned judgment and decree and that has resulted in error 
in the said decision, occasioning failure of justice. He concludes that, this Rule has merit and 
the same may kindly be made absolute. 
 
    9. On the contrary, Mr. Mohammad Ali Zinnah, the learned Advocate appearing on behalf 
of the opposite party Nos. 1-3, 5(Ka), 6-8, submits that, it is an admitted position that, the 
plaintiff No. 3, Md. Sundor Ali was a minor at the time of execution of the Nadabinama deed 
on 12.03.1982. It is also an admitted position that no guardian was appointed by any 
competent court, nor any sale permission was obtained on behalf of the plaintiff No. 3, to 
execute the impugned Nadabinama deed or any other deed. He also submits that, the trial 
court by its judgment and decree dated 11.09.2001 has dismissed the entire suit without any 
decision as regards the right and interest of the minor. He next submits that, the P.W. 1 Md. 
Sundor Ali (plaintiff No.3) is a party to the suit and is competent to depose as per section 120 
of the Evidence Act and, in his deposition, he has made it clear that other plaintiffs are his 
brothers and he has gave deposition on their behalf. Therefore, the P.W. 1 has narrated the 
entire case of the plaintiff and has proved the R.O.R. khatians, which were marked as exhibit 
1, 2 and 2(Ka) and he has also proved the certified copy of the impugned Nadabinama deed, 
exhibit 3. The learned Advocate further submits that, this P.W. 1 has disclosed the entire case 
and nothing to discredit him at the time of cross-examination. The learned Advocate also 
submits that, the P.W. 3 Nazimul has clearly stated in his deposition that, Ò80 m‡bi gvV Rix‡ci 

†iKW© wel‡q kvwjk `ievi nq| c‡i e›Ub `wj‡ji K_vevZ©v nq|Ó Therefore, the learned Advocate submits 
that, this evidence adequately proved the fact that the signature of the plaintiff Nos. 1 and 2 
were obtained, on the disputed deed, by misrepresentation that it was a deed for partition. The 
learned Advocate has referred to paragraph No. 3 of the plaint and submits that, it has been 
clearly stated in paragraph No. 3 that the impugned Nadabinama deed was obtained by 
misleading the plaintiffs and that none of the executants went to the Sub-Registrar’s Office to 
execute the said Nadabinama deed and that there was no reason, whatsoever, to give a 
Nadabinama in respect of their own property. The learned Advocate next points out that, in 
paragraph No. 3 of the plaint it has been stated that, “`wjj cwoqv ïbv‡bv nq bvBÕÕ and that,  “1/2  

bs ev`xMb Acivci †gvKv‡ejv ev`xM‡Yi AbygwZ‡Z e›Ub cÎ `wjj g~‡j Qvnvg †gvZv‡eK myweavRbK fv‡e Rwg Rgvi 
we‡iva wgUvBevi Rb¨ 1bs weev`xi cȪ Ív‡e m¤§Z nBqvwQj Ges Av‡cvl e›Ub `wjj nB‡Z‡Q g‡g© 1/2  ev`x D³ `wj‡j 

Uxc ¯v̂¶i w`qvwQjÕÕ The learned Advocate further submits that, in the plaint, filed in the year 
1998, this case has been specifically stated and the witnesses of the plaintiffs have clearly 
proved their case by adducing oral and documentary evidences, marked as exhibit 1, 2, 2(Ka) 
and 3. Referring to the impugned Nadabinama deed No. 1628 dated 12.03.1982, which is a 
certified copy (Ext. 3, the original copy of Ext.- Kha of the defendant), the learned Advocate 
points out that, in the very deed, it has neither been recorded, nor the disputed deed was read 
out to the plaintiff.  In this connection, the learned Advocate also refers to the deposition of 
D.W. 3, who is one of the attesting witness and submits that, during his cross-examination the 
D.W. 3 has deposed that, “`wjj m¤úv`‡bi mg‡q mve †iwR÷ªv‡ii m¤§~‡L Avwg hvB bvB| `wjj cwoqv 

ïbvBqv‡Q wKbv Avwg Rvwb bv| hLb wUc ` Í̄LZ Gm. Avi mv‡n‡ei mvg‡b †bqv nq ZLb Avwg wQjvg| c‡i e‡j Avwg 

Gm.Avi mv‡n‡ei mvg‡b wQjvg bv| wUc evwn‡i wbqv‡Q|Ó Accordingly, the learned Advocate submits that, 
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it has been clearly proved that, the impugned deed was not at all read out or explained to the 
executants, who are illiterate and unable to read (as it will be evident from their unevenly 
signatures made on the impugned deed). Therefore, he emphasises that, the signatures of 
these two illiterate executants were taken on the Nadabinama without reading this document 
to them and by misleading them that this deed was a deed of partition, as has been clearly 
stated in paragraph No. 3 of the plaint and proved by the P.W. Nos.1-3. He next submits that, 
as per exhibit 1 and 2 and 2(Ka), which are the 3 R.O.R. khatians, the defendant No. 1 is a 
co-sharer in the said khatian. Therefore, the parties are required to be in peaceful possession 
and question to write out Nadabinama deed, for no reason and no consideration in respect of 
the plaintiff’s own property, is very absurd case. The learned Advocate for the opposite party 
next submits that, this D.W. 1 Md. Kalu Sheikh is not at all credible witness and has no 
respect for a court of law, nor any fear about the consequence of making false statement 
before the court on oath. He points out that, this D.W. 1 has deposed in the trial court on oath 
and the trial court has doubted his credibility about his deposition that the deed dated 
19.12.1920 was genuine. Yet, the trial court has believed the deposition of D.W. 1 and the 
trial court ought to have cancelled the said fake deed dated 19.12.1920. The learned Advocate 
next submits that, the plaintiff-appellant had called for the relevant volume of deed No.3739 
dated 19.12.1920, before the appellate court. Accordingly, one Mizanur Rahman, Record 
Keeper of Mohafezkhana of the concerned office has appeared before the appellate court and 
deposed before the appellate court and produced the concerned volume and has shown a deed 
of similar number and date, from volume No. 37 page 177-178, and proved that, this deed 
produced and proved by the D.W. 1 before the trial court and marked as exhibit “Ga (1)” was 
fake. Hence, he submits that this D.W.1, who is the main witness of the defendant and her 
husband is an out and out liar, which was and guilty of the offence of forgery and contempt 
of court for producing a false and fabricated document [(Ext. Ga(1)] in order to obtain the 
judgment in their favour, but the trial court has placed reliance on D.W. 1 in dismissing the 
suit. He next pointed out that, the appellate court has considered the issue of limitation and, 
having examined the case of the parties as well as the entire evidence in its totality, the 
appellate court has held that, the limitation period will be counted from the date of 
knowledge, which is as per provisions of section 18 of the Limitation Act, 1908. Hence, the 
appellate court has found that, the suit is not barred by limitation, since the limitation period 
shall be counted from the date of knowledge of this impugned Nadabinama deed obtained by 
practicing fraud upon the executants. He also submits that, knowledge of the plaintiffs about 
the contents of this deed have acquired from the date of obtaining certified copy of the said 
deed in as much as the plaintiffs had no other means to know about it’s contents before 
getting the certified copy. The learned Advocate adds to his submission that, the fraud vitiates 
everything as well as no one can take advantage of his own fraud. As regards the burden of 
proof by misleading the executants, the learned Advocate submits that, it was their onus to 
prove that the impugned Nadabinama deed was executed by the executants having 
knowledge of it’s contents, as per provisions of section 101 and 102 of the Evidence Act, 
1872. He submits that, the trial court has most illegally and wrongly held that the burden of 
proof lying upon the plaintiffs. Since, the plaintiffs disowned the Nadabinama deed, 
therefore, it has been wrongly decided by the trial court that, the burden of proof lied on the 
plaintiffs. On the contrary, the appellate court has held that, the burden to proof Nadabinama 
that the deed was executed having knowledge and understanding of it’s contents was on the 
defendant No. 1 and they have failed to prove whereas, the plaintiffs have proved their 
specific case as stated in paragraph No. 3 of the plaint. He next submits that, appellate court 
has passed the impugned judgment on proper appreciation of evidences and has discussed all 
the relevant evidences independently and has decided all the issues on the basis of the 
evidence on record. He, therefore, prays for discharging the Rule with exemplary cost. 
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    10.  I have heard the learned Advocates for both the parties, perused the impugned 
judgments as well as pleadings of the parties, the evidences and other materials on record. 
 
   11. The crux of this case is as to whether the impugned Nadabinama deed No. 1628 dated 
12.03.1982 was executed by the plaintiff Nos. 1 and 2 having any knowledge about the 
contents or having understood the contents of the said deed. In other words, as to whether the 
said deed was obtained by misleading the plaintiffs Nos. 1 and 2 saying that it was a deed of 
partition. Moreover, this question has to be answered in the context that the executants were 
illiterate, as is evident from the unevenly signatures of the executants, put on the disputed 
deed. It is apparent from their signatures that they were totally illiterate rural people. 
 
    12. It is proved by exhibit 1, 2, 2(Ka) and 3 that, the plaintiffs and the defendant No. 1 are 
co-sharers under the said ROR Khatians and it is natural that the plaintiffs would prefer a fair 
partition, amongst them and the defendant, in respect of the property covered by the ROR 
khatians, exhibit 1, 2, 2(Ka) and 3.  
 
    13. The plaintiff No. 3 Md. Sundor Ali was a minor at the time of execution of the 
Nadabinama deed on 12.03.1982. It is also an admitted position that no guardian was 
appointed by any competent court, nor any sale permission was obtained on behalf of the 
plaintiff No. 3 to execute the impugned Nadabinama deed or any other deed. The trial court 
by its judgment and decree dated 11.09.2001 has dismissed the entire suit without any 
decision as regards the right and interest of the minor. P.W. 1 Md. Sundor Ali (plaintiff 
No.3).  
 
    14. P.W. 1, Sundor Ali is a party to the suit and was competent to depose as per section 
120 of the Evidence Act, 1872, and in his deposition, the P.W. 1, has made it clear that other 
plaintiffs are his brothers and he has given deposition on their behalf and there was no 
conflict of interest amongst them.  
 
    15. Therefore, the P.W. 1, as a co-plaintiff, has narrated the entire case of the plaintiffs as 
has been stated in the plaint, signed by all plaintiffs, and has proved the R.O.R. khatian, 
which was marked as exhibit 1, 2 and 2(Ka) and he has also proved the certified copy of the 
impugned Nadabinama deed exhibit 3. The P.W. 1 has disclosed the entire case and nothing 
could be extracted to discredit in the course of his cross-examination.  
 
    16. The P.W. 3 Nazimul has clearly stated in his deposition that, Ò80 m‡bi gvV Rix‡ci †iKW© 

wel‡q kvwjk `ievi nq c‡i e›Ub `wj‡ji K_vevZ©v nq|Ó Therefore, this oral evidence adequately prove 
the fact that the impugned Nadabinama deed was obtained by misleading them and that none 
of the executants went to the Sub-Registrar’s Office to execute the said Nadabinama deed, as 
stated in paragraph No. 3 of the plaint that, “`wjj cwoqv ïbv‡bv nq bvBÕÕ and that,  “1/2  bs ev`xMb 

Acivci †gvKv‡ejv ev`xM‡Yi AbygwZ‡Z e›Ub cÎ `wjj g~‡j Qvnvg †gvZv‡eK myweavRbK fv‡e Rwg Rgvi we‡iva 

wgUvBevi Rb¨ 1bs weev`xi cȪ Ív‡e m¤§Z nBqvwQj Ges Av‡cvl e›Ub `wjj nB‡Z‡Q g‡g© 1/2  ev`x D³ `wj‡j Uxc 

¯v̂¶i w`qvwQjÕÕ  

 
    17. The plaint has been filed in the year 1998. The certified copy of the impugned 
Nadabinama deed No. 1628 dated 12.03.1982 has been proved and marked as exhibit-3, 
while the original copy the said deed has been proved by the defendants and marked as 
exhibit- Kha. In the very deed, it has been recorded at the end that, ÒcÖKvk _v‡K †h, GB `wjj 



16 SCOB [2022] HCD           Abedun Nessa Vs. Jaher Sheikh and others         (Md. Rezaul Hasan, J)       43 

bv`vexK…Z `wjj| Abygvb g~j¨ gs 100/00 UvKv nB‡Z cv‡i| ZvnvB Avgiv †¯^”Qvq ¯Á̂v‡b AÎ bv`vexK…Z `wjj 

†jLvBqv I m¤úv`b Kwiqv †iwR÷ªvixi Rb¨ `vwLj Kwijvg|Ó It has not been recorded here that, the 
disputed deed was read out to the plaintiffs before receiving their signatures on it as the 
executants. 
  
    18. In this connection, the deposition of D.W. 3, who is one of the attesting witness is 
relevant to reproduce. During his cross-examination he has deposed that, “`wjj m¤úv`‡bi mg‡q 

mve †iwR÷ªv‡ii m¤§~‡L Avwg hvB bvB| `wjj cwoqv ïbvBqv‡Q wKbv Avwg Rvwb bv| hLb wUc `¯ÍLZ Gm. Avi mv‡n‡ei 

mvg‡b †bqv nq ZLb Avwg wQjvg| c‡i e‡j Avwg Gm.Avi mv‡n‡ei mvg‡b wQjvg bv wUc miKvi evwn‡i wbqv‡Q|Ó On 
the other hand, I have found from the unevenly signatures, put by the executants on the 
disputed deed (Ext. “Kha”) that the executants were illiterate rural people. 
 
    19.  As such, it has been proved by above mentioned evidence that the signatures, on the 
disputed Nadabinama deed, of these two illiterate executants were taken without reading out 
or explaining the same document to them and by misleading them that this deed was a deed 
of partition, as has been clearly stated in paragraph No. 3 of the plaint and proved by the P.W. 
Nos.1-3 as well as by the facts and circumstances on this case.  
 
    20. I am also of the opinion that the requirement to read out a document to the executants 
before execution, is an usage and custom followed from the time immemorial. This custom, 
having the force of law, requires to record the fact in a deed, that the same was read out and 
explained to the executants, so that it can be inferred that they have executed the deed 
voluntarily and having understood the contents of the same. Unless a deed is read out to the 
executants, it cannot be said that they had understood its contents and had voluntary executed 
the same. However, there might be exception to this Rule and this might not be fatal in each 
case and the application of this Rule will depend upon the facts and circumstances peculiar to 
each case. 
  
    21. From the deposition of P.W. 1 Kalu Sheikh, husband of the defendant No. 1, it appears 
that she is the second wife of the D.W. 1. This D.W. 1, Kalu Sheikh, is not at all credible 
witness. He has placed and proved, on oath, a deed dated 19.12.1920 in the trial court. The 
trial court had suspected the genuineness of this deed dated 19.12.1920. Yet, the trial court 
has placed reliance upon the deposition of D.W. 1, in dismissing the suit. The plaintiff-
appellant had to call for the relevant volume of deed No. 3739 dated 19.12.1920, before the 
appellate court, to discredit the D.W. 1. Accordingly, one Mizanur Rahman, Record Keeper 
of the concerned Mohafezkhana has appeared before the appellate court and deposed before 
the appellate court and has produced the concerned volume. He has shown a deed of similar 
number and date, from volume No. 37 page 177-178, and proved that the deed of the same 
number and date, as produced and proved by the D.W. 1 before the trial court and marked as 
exhibit “Ga (1)”, was fake. Hence, this D.W.1, who is the main witness of the defendant, was 
not at all credible witness and the judgment of the trial court, based mainly on his deposition, 
has been rightly reversed by the appellate court. 
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    22. I also find that, the appellate court has considered the issue of limitation and having 
examined the case of the parties as well as the entire evidences, in its totality, the appellate 
court has rightly held that the limitation period will be counted from the date of knowledge, 
which is as per provisions of section 18 of the Limitation Act, 1908. The appellate court has 
accurately found that the suit is not barred by limitation, because the limitation period shall 
be counted from the date of knowledge of this impugned Nadabinama deed obtained by 
practicing fraud upon the executants and that the plaintiffs have derived knowledge about the 
contents of the disputed deed on the date of obtaining certified copy on 20.05.1998. 
  
    23. As regards the burden to prove the fact that the impugned deed was obtained from 
executants by misleading them, the trial court has held that the burden of proof lied upon the 
plaintiffs, since, the plaintiffs disowned the Nadabinama deed. The appellate court was of the 
view that, this burden lied on the defendants. Having considered the provisions of section 102 
of the Evidence Act, 1872, in the light of the facts and circumstances of this case, I am of the 
considered view that the burden to prove genuineness of this disputed Nadabinama deed lied 
upon the defendants, once the genuineness of the said deed has been denied by the plaintiffs. 
It is the defendant, who want from the court to believe their case that the Nadabinama (deed 
of surrender) was a genuine deed and it is they would loss in the trial court if the deed was 
not proved to be genuine one. The law of evidence would not facilitate forgery by unlawfully 
putting the burden on the victims of forgery. Therefore, finding of the appellate court on this 
issue is correct. 
 
    24. In the light of the deliberation recorded above, I am of the considered opinion that, the 
judgment and decree passed by the appellate court, in the fact and circumstances of this case, 
is absolutely lawful one and the same has resulted in no error, nor any failure of justice. The 
impugned judgment and decree passed by the appellate court is based on proper appreciation 
of evidences and the appellate court has discussed all the relevant evidences independently. I 
find no misreading or non-reading of any evidence in passing the impugned judgment and 
decree of the appellate court. 
 
    25. This Rule has no merit and the same should be discharged. 
  

26. In the result, the Rule is discharged. 
 

27. The impugned judgment and decree dated 18.04.2018 (decree signed on 26.04.2018), 
passed by the Special District Judge, Jamalpur, in Other Appeal No.2 of 2002, allowing the 
appeal and thereby reversing the judgment and decree dated 11.09.2001 (decree signed on 
17.09.2001), passed by the Assistant Judge, Islampur, Jamalpur, in Other Class Suit No.55 of 
1998, is hereby upheld.  
 

28. The order of stay granted earlier by this Court is hereby vacated. 
 

29. Let a copy of this judgment along with the Lower Court’s Record be sent down to the 
concerned Courts at once. 


